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1. To determine whether Robert G. Casapande (ItCasagrande") has violated
Sections 1.65, 73.1015 and 73.3514 of the Commission's rules, made
misrepresentations or lacked candor by failing to report required
information in his application for a new FM station at Richwood, Ohio,
and/or amendments thereto.

2. To determine whether Metro Broadcasting, Inc., an applicant for a
construction permit for a new PM station at Westerville, Ohio, of which
Casagrande was a principal, failed to submit complete and accurate
information regarding its corporate documents, stock ownership and
fmancial qualifications in violation of the Commission's filing, reporting
and candor requirements. 12

3. To determine whether M.M. Group, Inc. ("M.M. Group"), of which
Casagrande is an officer, director and 50% stockholder, violated the
Commission's rules with respect to the operation of Station WCFL(FM),
Morris, lllinois, including, but not limited to:

a. Operation of the station with modified facilities without
authorization.

b. Failure to respond to a Notice of Apparent Liability.

c. Violation of the terms of a Special Temporary Authorization issued
by the Commission.

4. To determine whether M.M. Group misrepresented facts in an
amendment, filed February 7, 1992, to an application for modification of
Station WCFL(FM).

5. To determine whether M.M. Group has operated Station WNRJ(AM),
Circleville, Ohio, in excess of power limits authorized in the station's
licensed.

6. To determine whether M.M. Group and/or Riggs-Hutchinson &
Associates, Inc. have operated Station WWHT(FM), Marysville, Ohio, in
violation of Section 73.317(b) of the Commission's rules.

12 Since this issue was not resolved, or even tried, in the Westerville proceeding, it is
appropriately revisited here. Alleean County Broadcasters, Inc., 83 FCC 2d 371, 373-74
(1980).
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7. To determine whether Station WWHT has been operated without a main
studio within its principal city contour or otherwise in violation of Section
73.1125 of the Commission's Rules.

8. To determine whether M.M. Group and Riggs-Hutchinson have violated
Section 73.3612, 73.3615 and 73.3526 of the Commission's rules.

9. To determine, based on the evidence adduced pursuant to the foregoing
issues, whether Casagrande possesses the requisite character qualifications
to be a Commission licensee.

Although qualifying issues clearly should be specified against Casagrande, this petition,

at a minimum, constitutes a threshold showing of an unusually poor broadcast record. The

Commission has identified the past broadcast record of an applicant's principal as a "factor of

substantial importance" under the standard comparative issue if that record is unusually good or

unusually bad. Policy Statement on Comparative Broadcast Hearin&s, 1 FCC 2d, 393, 398

(1965). The past broadcast record criterion is not limited to consideration of programming

matters, but encompasses "all aspects of the past broadcast operation which gives some

indication of what can be expected of the licensee in the future in meeting its responsibilities to

the public and the Commission. ff faS St. Louis Broadcastin& Co., 9 FCC 2d 212, 215 (Rev.

Bd. 1967); accord, Athens Broadcastin& Co., 21 FCC 2d 161, 162 (1972). An applicant's

previous failures to adhere to the Commission's Rules clearly is of predictive value. "Before

a grant may be found to be in the public interest, the Commission is entitled to some reasonable

assurance that the applicant will diligently exercise that degree of licensee responsibility expected

of the operator of a broadcast facility, and past conduct of an applicant in the operation of a

station must be accorded substantial weight." DuPqe County Broadcastin&. Inc., 21 FCC 2d

395, 398 (1970); accord, ~, WOE. InC., 43 FCC 2d 815, 816 (Rev. Bd. 1973).
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Accordingly, even in the event that qualifying issues are not specified against Casagrande, Janice

M. Scantland should be permitted to produce evidence regarding the past broadcast record of

Casagrande under the standard comparative issue.

Pursuant to Section 1.229(e) of the Commission's Rules, set forth in Exhibit LL hereto

are the documents Ms. Scantland wishes to have produced and other discovery procedures she

wishes to employ in the event the requested issues are to
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, rHet.. i:OIllIllIlfliNt.ons COIllIII'lli,-...

WIlllif9on, D. C. ZOSS4 "'<e'

For COMMISSION F.. U. Only
FEE NO;

FEE TYPE:

FEE ANT:

ID SEQ:

Sect len I - GENERAL INFORMATION

FCC 301
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)OIC).OOU

h,.,o. J/21f1'

1ft '. 2S fO' ;1lI0'1II,,""
,~•.'" _he I""" "f,IlI.'IROADCAST STATION

FILE NO.

1. Nam. or Applicant. Send noUcet ..nd oommunlcaUoM to t.h. rolJowtnc

Robert G. and Holly K. Casagrande EleIWn ..t. the add~ below: .
N..m. Robert G. Casagrande" at above
8ddrefs with §o~ies to:,an1e F. Van 0 n, Esqu1re

KahJArent, Fox, Kintner, Plotkin &
St.Net. Add~ or P.o. Io,c !\reet. Addr_ or p.o. lox
1630 Strathshire 1050 Connecticut Avenue, N.W.

Clt.y IState I ZIP Cod. Clt.y
I~ 12~~Powell OH 43065 Washington

Telepbon. No.llllc/.4a ba. &.4al Telephon. No.lIl/Cl.4a ba. &.4a'
(614) 433-0433 (202) 857-6030 .

2. This ..pp1lcaUon Is ror:

(al Channel No. or FreqU.nCl

282A

o AM

llll ,., I
Colo ",..

FM

City

Richwood

o TV

Ohio

(0) Cbeck on. or tb. roUOwlnc box.

[!] AppilcaUon ror NEW ItaUon

o MAJOIII. chanc. In UoeIWed raawu. ca1l 1lICn:•._. _

o MiteR chanc. In UoeIWed ruwu. call slCn:.. ___

o .~.IOR mod1rtcaUon or oo..uuuon permit; call1llCn: .._. _

ru. No. or oon8t.MlCUon peralt: ••• _

o MIIIOR .odlncaUon or oon8t.MlCUon permit; call slCn: ... _

ru. No. or oonlU'UCUon permit: ... _

o AMlNDMINT to pendlnc ..ppIlcaUon; .Appllcatlon nl. nu.~..__~ _

NOTE: It. Is not.~, to .. t.hls torm to ....Dd a prevloualy rued ..ppllcaUoa. SboaJd J'O'l do .. how.ver. p"
submit onl, SeeUon I and t.be. other' porUoM or t.h. rorm t.bat. oont.a1n the ....nded Intor...Uoa.

ala tbls application .ut.ua11, .xclulv. with .. renew&! app1lcaUon~

Iell,
community or Uoerwe

fee JOf

~ "'.
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7. no. the appl1c&nt, an1 put1 to the application or an1 non-part, equity owner In the applicant
hav.. or have they had. any Inte..-t In:

(a) .. broedeut atatlon, or pencUne broadcUt atatlon application betore the Commt.1on?

(b) a broedeut application which hU been dism"-i with preJudice b1 the Comm~on?

(0) .. broedcut appUcaUon which hu been denied b1 the Cpmm1lllon?

(d) • broedcut ataUon. the Ilcea- or whleh ha been revoked?

.(e) a broadcut appilcaUon In an1 peDdlne or concluded Commt.1on prOCMdJne whieh len
unremlved eharactel" ... apIn.at the applicant?

It the aMwer to any or the qu-Uoaw In (a)-(4tJ abov. Is V. atate In an Exhibit tb. (olloWlne
1Dtol"maUon:

mv. 0 Nc

D v. CilNc

o v. [iJ Nc

o v. [i) Nc.

o V. []) Nc

<DName or put1havlnc In'-'-t .
(2) Nature or In.... or oOnn8OUon. livlne da_
(3) Call letters or ataUoM 01" ru. number or al)Pllcation 01" docket; and
(4) LocaUon.

S. Ca) Are any or the~ to the appUcaUon 01" non-part" eqult1 ow.... In the appUaant· [!] v. 0 No
related (a hutand, Wlr.. fatlMr'. mother. brother......... IOn or dauchtw) to eech other1

(b) no. any m.mber or the 1m..... ralll11" U.... h..... wtr.. rather. mother. brother.
as.teI'. IOn 01' daqh.) or an" puty to the appUcaUon or DOn-puty equity owner In tb.
applicant have any In.... In 01" conn8OUon Wltb an" oth.. broedclUt ataUon, pendlne
~ appllcaUon 01' newspaper In the .me~ I,.. SMti•• lJ.J5f5/el1 01". In the cu.
or a tel.vtslon ataUon applicant only. a cabl. televlllon lyatem In the .me~ It..

$utilll 1I.SI1I,II'

Ir the aMW.1" to (a) 01" (b) abov. is v. at~h an Exhibit livlne rull~ conoernlnc the
perwoM Involved, their reIt.Uoawhlp, the nature and .xtent or auch Intee-t 01" connection, the
Mle number or such appllcaUon, aDd the locaUon or such ataUon or prosx-cl ataUon.

a State In an Exhibit any InteNa tbe applicant 01" an1 party to this applicaUon pro~ to
dlv.. In the .v.nt of a lrant or this appllcaUon.

OTHER MASS MEDIA INTERESTS

10. (a) Do Ind!vlduala or enUu.. holdlne nonattrlbutabl. Inte..-ta or M or more In the
.applicant have an attrltNtable own.rshlp Inter.- or corporate orrtoerahlp or
d1Nctorshlp In a broMcut ataUon, newspaper 01" CATV Iy.wm In the .me area? IS..

I",t,."di." , tI SMti." 11.1

(b) eo. an1 member or the Immediate ram1l1 (1.... huaband, wlr.. rather. mother. brothel".
siater. IOn or daucther) or an IMIlvlthal holdlne a nonattrlbutable Intee-t or e411 or more
In the appllcant tlave any Inter.- In or connection with an1 otherb~ ataUon,
pendlnc broedcut applicaUon, newapaper In the .me ..,... Ir.. S.di•• lJ.J555/cll, or. In
the cue or a televtslon ataUon applicant onl1. a cable televll10n lyatem In the .me ..,...
I,..

I

n

c1

a

a) 0 7 413.0624 167.15.5585 Tm
091eb) 0 7 413.0624 167.15.5585 0 032plicant
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IICTION III - 'INANCIA\ QUALI'ICATIONI

IIOTe If" \hll appllc.UoQ 11 ror a C!banc. In an operaunc. rumty do not nll out \hla .,Uon.

L Th. applicant oerUn. that Rtno,.nt net Uquld ...w aN OD hand or Lbat nmol.nt fundi
are avallabl. rrom OOllllllUte murae- to OOftltMlCt and operate the NQlI-.d hcUlU. ror
three IIlOnths wUhout ..".nu..

2. State the total rundl VOtl ....,. are MIl; P)' to OOnl\rUC\ aDd OI*'te th. reqHlWcl
r.o&Uty ror three months WlUIOU\ N"enu..

a identity ..eh 101&1'01 or nand-. lnolucllnc the na... Iidd..... and telephone DUlllber or tbe
I01U'oe (and a oontut .....n Ir lh. .ouI'OI .. an entuy)•. tb. matlonshlp <St any) or the
.uroe to the appllcana. aDd the amount or runes. to be nppUed by each .QJ'C&

• 173, 000

. .~..:

10111'01 or Plandl Telephone,II,... ReJaUouhlp Amount. (lla•• and .~. -"

Robert G. and Holly K. ( 614) 433-0433 self $173,000
Casagrande

,
..

Pee JGl "'" II

.Nte 'N'
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Robert G. Casagrande is an officer, director, and 50' owner

of MIl Group, Inc., which is the licensee of the following radio

stat,ions:

WWHT(PX), Jlary'sville, Ohio
nRJ(AM)/lft'LT(PX), Circleville, Ohio
WCSJ(AM)IWCPL(PK), Harris, Illinois
1fQ'.l'L(FM), Ottawa, Ohio

Hr. Casagrande is in the process of divesting his interest

in the radio stations listed above, and, if this application is

granted, will fully divest his interest in and sever all connec

tions with all of those stations prior to the cOllll8nceaaent of

program tests by the new Richwood, Ohio station.

..
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"Arent Fox Kintner Plotkin& Kahn

s... A. Manba1l
2021157-6110

May 4, 1992

DUPLICATE
MAY· 4 1992

..~~C_I"A--. NY
~~..:.w.-.DC 2OO36-5S39

T..... 202Ia57-6000
ClWe:AIPOX
T.WUI92672

nT+IO'J66
FIlllIiIDiIe: 202Ia574\95

eoeo T__ c:n.c-Drift

V....V....221&2-273S

45••1.......

NwYGdr., NnrYcd 10111

Ms. Donna R. Searcy
SecretaI)'
Federal Communications Commission
1919 M Street. N.W.
Washington, D.C. 20554

Be: Appliea"••r eo.stnadio. Pe..-it .r a
New PM Stade. ia iuellwood, OIIio .
<File No. 9ZOUSME)

Dear Ms. Searcy:

Submitted herewith, in triplicate, is an amendment to the above-referenced
application (File No. 920115ME) for a new FM station to operate on 104.3 MHz at
Richwood, Ohio.

This amendment is being filed pursuant to § 73.3522(a)(6) ofthe Commission's Rules
which provides that such minor amendments may be filed for a period of 30 days
following the FCC·s issuance of a Public Notice announcing the acceptance of the
application for tender, which, in this case, was on April 3, 1992. In view of the fact
that the 3O-day period expired on May 3,1992, which was a Sunday, this amendment
is being filed on the next business day, which is Monday, May 4, 1992.

Please call me if you have any questions concerning the amendment.

Sincerely,

SU:wln A. Marshall

SAM/pat

Enclosure
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The application is hereby amended to reflect Robert G.

Casagrande, as the sole individual applicant rather than Robert

G. and his wife, Holly K. Casagrande, as individual applicants.

Mr. Casagrande's business as well as his local residence address

is 1630 Strathshire, poWell, Ohio 43065 [telephone no. (614) 433-

0433] .

Mr. Casagrande will be the Richwood station's full-time (40

hours a week) General Manager. He will perform all of the duties

normally associated with that position, including the overall

supervision of station affairs, preparation of budget and hiring

and firing of personnel.

Mr. Casagrande will claim qualitative credit for his

following broadcast experience:

Station WRFD(AM), Columbus, Ohio, full-time employee as
production assistant, part-time announcer, 1974-1976

.~
Station WBBY(FM), Westerville, Ohio, full-time announcer,
1976-1979

Station WTVN(AM) , Coluntt>us, Ohio, full-time announcer, 1979-
1981

Station WXGT(FM) , Columbus, Ohio, full-time announcer, 1981-
1984

Co-owner of private telephone business, 1984-1986

Stations at WZZT(FM), Johnstown, Ohio and WPNM(FM), Ottawa,
Ohio, co-owner, president and general manager,1986-1988

MM Group Inc., licensee of Sstations WWHT(FM), Marysville,
Ohio, WNRJ(AM)/WTLT(FM), Circleville, Ohio, WCSJ(AM)1
WCFL(FM), Morris, Illinois, and WQTL(FM), Ottawa, Ohio, co
owner officer and director, 1988-present.
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• .Before the
Federal Communications Commission

Washington, D. C. 20554

I . _ :t,."~":,''tt
:ti>J .. ~ ..'fo,
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FCC 83D-53

In re Applications of )
)

HID-OHIO COHKDNlCATIONS, INC. )
)

For Renewal of License of Station )
WBBY(FM), Westerville, Ohio )

)
METRO BROADCASTING, INC. )
Westerville, Ohio )

)
For Construction Permit )

IC DOCKET NO. 82-282
Pile No. BIB-790601P6

BC DOCKET NO. 82-283
File No. BPH-790904AK

Appearances

Paul Gli8t and John E. Hoover, on behalf of Mid-obio CoJIIIIIUDicatiOlls,
Inc.; Thomas L. Root, on behalf of Metro Broadcasting, Inc.; and Stepha
Yelverton, on behalf of the Mass Media Bureau, Federal CollllUDications Co~s

sian.

INITIAL DECISION OF ADMINISTRATIVE LAW JUDGE JOHN H. CONLIN
Issued September 6, 1983; Released September 16, 1983

Preliminary Statement

1. On June I, 1979, Mid-Ohio eo-mications, Inc. (Mid-ohio)
filed an application for renewal of the license of station WBBY(lM).
licensed to Westerville. Ohio. On September 4, 1979. an application for
construction permit faT the same facility was filed by Metro Broadcast
ing, Inc. (Metro). Thereafter, on March 14. 1980, an applicatiOil to trans
fer control of Mid-Ohio was filed by QNP Corporation (the transferee, here
after referred to as QNP)' and William R. Bates (the transferor). At the
time Bates owned 50.1% of the stock in Mid-Ohio. QNP 25% and Richard Nourse
24.9%(90 F.C.C. 2d 114, 115 (1982».11 The application cont.-plated the
acquisition by QNP of Bates' ownership interest, making QNP Mid-Ohio's con
trolling stockholder. On June I, 1982 the Commission approved the transfer
of control and designated Mid-Ohio's renewal application for a comparative
hearing with Metro's pending application for the same facility. The Co.-1s
sian expressed two reasons for approving the transfer of control iDatead of
deferring action until the renewal application was acted upon: (1) with
out the approval WBBY(FM) would "remain haatrung." adversely affecting

1/ The citation is to the Memorandum Opinion and Order designating this
case for hearing as officially reported. This citation will be used
throughout the Initial Decision.
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its ability to operate in tbe public inter••t; and (2) approving the
transfer was the only reasonable way of aasurinl a meaningful hearing
between Mid-Ohio and Metro (90 F.C.C. 2d at 117).11

2. The following issues were designated for hearing (90
F.C.C. 2d at 122):

(1) To determine with reapect to Metro Broadcaating,
Inc. :

(a) whether it has aufficient funds to ..et its
proposed costs of construction and operation for
three months; and

(b) whether, in light of the evidence adduced
pursuant to (a) above, applicant is financially
qualified.

(2) To determine which of the proposals would, on a
comparative basis, better serve the public interest.

(3) To determine, in light of the evidence adduced
pursuant to the foregoing issues, which of the appli
cations should be granted.

The funds availability issue was summarily resolved in Metro's favor on
the first day of the hearing, and tbe decision was memorialized in a
Memorandum Opinion and Order released on December 6, 1982 (FCC 82M-3849).
Thus, only the comparative issue remains.

3. Prehearing conferences were held on July 21, 1982 and
September 27, 1982. An admissions session was held on HovUlber 16, 1982
in CQlumbus, Ohio, and on the same day the hearing began, continuing
through November 18, 1982. Proposed findings of fact were filed by the
applicants on December 28, 1982 and replies were submitted on January 24,
1983.

Findings of Fact

Mid-Ohio.

4. Mid-Ohio, licensee of station WBBY(FH), Weaterville, Ohio,
is a corporation organized under the laws of the State of Ohio. Mid-
Ohio bas two shareholders: QNP owns 362 .har.. (75.3%) and Richard Hourse
owns 119 shares (24.7%). Carl C. Nourse ia president, treasurer and a
director of Mid-Ohio. Richard Nourse is vice president and a director of
Mid-ohio and station manager at WBBY(FH). Mary P. Hourse is a director
of Mid-Ohio and public affairs director at WBBY(lK). Carl and Mary Hourse
are husband and wife and Richard is their son.

2/ The "unique" circUIIIStances which dictated this reault are aet forth ill
the Commission's Memorandum Opinion and Order and will be referred to in
passing throughout this decision. It is noted that following the Comais
sion's action the transfer was consummated, with QNP acquiring control of
Mid-Ohio in the let.. AnmmpT' of ,qR?
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i. "Forward in Faith": a 15-111nute weekly religious
program.

j. "Church of God": a 15-111nute weekly religious
program.

k. "Way of Truth": a 15-minute weekly religious
program.

1. "Herald of Truth": a 3Q-minute weekly religious
program.

m. "Church of the Living Ssvior": a 30-minute weekly
religious program.

n. "Sounds of Inspiration": a 30-m1nute weekly
religious program.

o. "St. John's Church": a 30-minute weekly religious
program.

25. Metro introduced evidence regarding the perfo~ce of 11
other central Ohio stations which are located in communities co~arab1e

in size to Westerville (Metro Ex. 14). Of the selected stations, WBBY(lM)
ranked lowest in the amount of public affairs and nonentertainment pro
gramming broadcast and ranked poorly in news programming. 8/

Metro.

26. Metro has four shareholders: Roger D. Jones owns 139
shares (27.8%); Paul A. Heinlein, 139 shares (27.8%); Jerry D. Litton,
139 shares (27.8%); and Robert Casagrande, 83 shares (16.6%). Measrs.
Jones, Heinlein and Casagrande are directors and officers of Metro.
Jones is the president, Heinlein the secretary, and Casagrande the trea
surer. None of these individuals holds ownership interests in other
media of mass communications except Jones, who owns a fractional (0.001%)
interest in Taft Broadcasting Company.

27. Integration of Ownership with Manalement. Metro claiM
55.6% full-time integration of ownership into management. Roger D. Jones
will be the full-time general manager of tne proposed station (Metro Ex.
10, p. 2; Tr. 372-73); and Paul A. Heinlein will be the full-time chief
engineer/public affairs director.

!/ WBBY(~ was at the bottom or third from the bottom depending on
whether Metro or Mid-Ohio's figures are accepted. See n. 7, .upra.



-

"
-17-

f
manager of the propoaed atation, a poaition which ..aurea hta a ..jor role
in management. While Mid-Ohio would ae. to have aOM ..rain of auperior
ity ill these qualitative ar.a. of co-.pariaon, they are clearly aecondary
consideratio~ the pri..ry e~haaia beina OIl quantitative integration that
1s full ti~ in nature. MerrhlackVall., Jroadcaatiy. Inc., 92 F.C.C. 2d
507, 514 (Rev. Bd. 1982). Since Metro propoa.a 8IOre than twice u Ech
full-t1me integration aa Mid-Ohio, an UIOUIlt that ill thia cue repruent.
a majority of the ahare. held in the corporation, it ia awarded a pr.fer
ence in this area of comparison notwithatancl1.11g Mid-Ohio' s conaiderable
part-time integration and a moderate preference for its enhancing quali
tative considerations.

Su...tion

17. No preference bas been fOUDd for diversification of _die
ownership interests. The past record of WBBY(IH) is regarded .. warrant
ing neither a preference nor a demerit. Metro has been found superior in
terms of integration of ownership with manage.-nt.

Accordingly, IT IS ORDERED that unl.ss an appeal froll this
Initial Decision is taken by a party or it is reViewed by the Commiasion
on its own motion in accordance with Section 1.276 of the rules, the
application of Metro Broadcasting, Inc. IS GIARTED, ancl the application
of Mid-Ohio Communications, Inc. IS DENIED.1Q!

2~#e:;~·.
~bn B. Conlin

Ad1ll1nistrative Law Judge
Federal Communications Commission

207 In the event exceptions are not filed within 30 daya after the rel..ae
of this Initial Decision, and the Co.-1asion aoes DOt review the case on
its own motion, this Initial Decision shall become effective SO days after
its public release pursuant to Section 1.276(d).
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14. Accordingly, it is orderoed, that the Commission's Memorandum Opinion and Order FCC 84
28, released February I, 1984, is modified. to the extent indicated herein. '£it

15. It is further ordered, that the Petition for Reconsideration and Intervention filed February •
24, 1984 by Wayne B. Cooper, and the Supporting Statement Bled February l8, 1984 by Henry
A. Solomon, and the Petition for Reconsideration filed March 2, 1984, by Thomas J. Casey, are
dismissed.

16. It is further ordered, that the Petitions for Stay, filed February 15, 1984 by Graphic Scan
ning Corporation, and February 24, 1984 by Wayne B. Cooper are denied.

25/ On May 24, 1984, Graphic filed a pleading proposing negotiation of a consent order to re
solve the issues of this proceeding. In view of the fact that the other parties have not
yet had an opportunity to respond to Graphic's pleading, its proposal will be considered
in a subsequent Commission Order.

A renewal applicant's opponent's failures with
respect to producing corporate documents (includ
ing the claimed loss of the corporation's charter,
the failure to submit a certified copy of the cor
poration's by-laws, and the failure to produce
balance sheets and stock subscription agreements
indicating the ownership interest of each of its
principals), combined with the considerable dis
array of the applicant's financial showing, estab
lished a pattern of carelessness or inattentiveness
of sufficient severity to warrant reopening of the

['51: 65( 4)] Integration plans and practices.

An FM renewal proceeding would be remanded to
the administrative law judge to permit him to deter
mine whether a 24% owner listed in the renewal ap
plicant's application as a full-time employee of the
station had ceased to work at the station, and
whether the applicant's failure to inform the Com
mission of that fact constituted a violation of the
Commission's reporting rule. Mid-Ohio Communi
cations, Inc., 56 RR 2d 238 [Rev. Bd., 1984) •

. ['53:24(D)(5)] Care1essneu, ineptness.

In re Applications of

MID-OHIO COMMUNICATIONS, INC.

For Renewal of License of Station WBBY(FM),
WestervUle, Ohio

METRO BROADCASTING, INC.
Westerville, Ohio

For Construction Permit

Adopted: June 5, 1984
Released: June 15, 1984

)
)
)
)
)
)
)
)
)
)
)

FCC 84R-46
4840

BC Docket No. 82-282
FUe No. BRH-79060IF6

BC Docket No. 82-283
FUe No. BPH-790904AK

•

•

•

•
Page 238 Report No. 37-26 (6127/84)
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MID-OHIO COMMUNICATIONS I

record in the proceeding and addition of an issue
against the applicant. Mid-Ohio Communications,
Inc., 56 RR 2d 238 [Rev. Bd. 1984J •

MEMORANDUM OPINION AND ORDER

By the Review Board:

1. This is an unusual comparative renewal case which the parties apparently agree does not turn
on the past broadcast record of Station WBBY(FM), Westerville, Ohio. In an Initial Decision, FCC
830-53, released September 16, 1983, Administrative Law Judge Conlin concluded that Metro Broad
casting, Inc. was the superior comparative applicant since it "proposes more than twice as much
full-time integration II of ownership into management of the station than does Mid-Ohio Communica
tions. LD. ConcI. para. 16.

2. Oral argument on the exceptions, briefs, and reply briefs of both applicants and on Metro's
motion to reopen the record and enlarge issues (see para. 3, below) was held before the Review
Board on January 17, 1984, and on January 25 and March 6, the Board requested additional infor
mation. Despite the parties' responses we have been unable to finally resolve this case because
of substantial and material questions of fact which have emerged since the LD. was released.
The case must therefore be remanded, Valley FM Radio, 93 FCC 2d 1330 [53 RR 2d 1195) (Rev.
Bd. 1983), for a further h~aring on two new issues:

2(a). To determine whether Mid-Ohio Communications, Inc. violated §l. 65
of the Commission's rules by failing to report the changed employment status
of Richard P. Nourse, or during the hearing misrepresented the facts regard
ing his employment plans, and the effect thereof on Mid -Ohio's basic or
comparative qualifications.

2(b). To determine whether Metro Broadcasting, Inc. failed to submit complete
and accurate information regarding its corporate documents, stock ownership,
and financial qualifications in violation of the Commission's filing, reporting and
candor requirements, and the effect thereof on Metro's basic or comparative
qualifications.

3. Richard Nourse's Participation: Both at the hearing and in its brief to the Board Mid-Ohio
represented that Richard Nourse, who owns more than 24% of the company's stock, had partic
ipated and would continue to participate full time in the management of the station. It should
therefore have received full-time integration credit for his ownership interest. (Br. 16-21.)
Thereafter, on November 2, 1983, Metro filed with the Board a motion to reopen the record
and enlarge issues raising substantial and material questions of fact about this contention. In
essence, Metro alleged that after completion of the hearing, since fI at least April of 1983, fI Nourse
has not worked full time at the station, and that this raises the question whether Mid-Ohio vio
lated §l. 65 of the rules by not keeping the Commission informed about a decisional change in the
status of its application, and whether Mid-Ohio also misrepresented Nourse's employment status
during the course of these proceedings.

4. In comments filed November 16, 1983, the Mass Media Bureau supported reopening the record
because Mid-Ohio's past representations about Richard Nourse's role flare material and significant. ll
We agree with the Bureau's analysis and will therefore reopen the record and specify a new issue
2(a). See generally, Bay Television, Inc., 95 FCC 2d 181, paras. 3 and 10 (Rev. Bd. 1983),
where we discussed the requirements of §l. 65, candor. and prohibitions against lltrial by ambush II

or II upgrading II in comparative cases. Those principles apply equally to Mid-Ohio's apparent re
porting derelictions and to those of Metro, which we discuss below.

5. Metro's Corporate Documents, Stock Ownership, and Finances: In designating the subject
applications for hearing, the Commission noted that Metro had failed to submit a copy of its by
laws certified by an appropriate official of the corporation. It had also failed to provide stock
subscription agreements and balance sheets indicating that each principal had the ability to
comply with the terms of the stock purchase agreement. Thus, the Commission directed Metro
to submit its by-laws and designated a financial issue against Metro. 90 FCC 2d at 114 at para. 15.

Copyright C 1984, Pike and Fischer,lnc.
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6. In its exceptions Mid-Ohio sought credit for Richard Nourse's stock ownership, even though
he had acquired his interest after the cut-off date for comparative improvement of the applications.
and despite the anti-upgrading teachings of Cleveland Television Corp. v. FCC, No. 83-1659 {55RR
2d 14111 (DC Cir. April 20, 1984), Slip Op. pp. 4-5 n. 2, and Allied Broadcasting, Inc. v. FCC.
435 F2d 68, 70 n. 9 119 RR 2d 2071] (DC Cir. 1970). In justification it argued that Metro had
also failed to specify the actual percentage of each Metro principal's ownership interest until after
the cut-off date. 8r. 14-16. Our review of this contention establishes that Metro's original appli
cation filed September 4, 1979 failed to disclose the amount of stock owned by each of the prin
cipals. Mid-Ohio Br. Att. A. p. 1. M~trols application W<lS amended on Febru~y 22. 1980, when
one of the principals was replaced, but the defect regarding stock ownership amounts was corrected
as to only one of the principals. Mid-Ohio Br. AtL A. p. 2. Not until another amendment on March
12, H82, was the ownership of each principal specified, but this occurred after the cut-off date.
Mid-Ohio Att. Br. A.p. 3. Moreover, when the Board asked Metro to clarify the record about
corporate stock ownership it was info!'med that Metro has lost its corporate charter. Although
the ALJ had been informed at the hearing on September 9, 1982 that "Metro has taken steps to
reverse that action, and in fact has been advised that it is a ministerial thing that can be done

(Tr. 102) the corporate charter was not revived until after the Board's further inquiry
on March 6, 1984, and no susbstantial showing was made establishing the candor of the represen
tations to the ALJ at the hearing.

7. The record concerning Metro's financial qualifications also reveals considerable disarray.
The stock subscription agreements were never filed even though their absence was noted by the
Commission and led to the addition of the financial issue. Nevertheless. in July 1982, Metro filed
a financial amendment to its application and moved for summary decision. which the ALJ denied.
FCC 82M-2753. However, in October 1982, Metro filed a second financial amendml;'nt to its appli
cation, and this time the ALJ granted summary decision. FCC 82M-3849. When the Bureau filed
a pleading with the Board on November I, 1983. indicating that Metro had failed to comply with
the Commission's financial standards Metro filed a third financial amendment on January 10, 1984.
The record also establishes that before the applications were designated for hearing Metro had
filed still another amendment in which it improperly attempted to certify that it was financially .
qualified; however, the Commission denied that amendment. 90 FCC 2d at 121 n. 9•

8. Some of Metro's filing miscues might be ignored if they were isolated incidents. However,
here a distressing pattern with substantial impact emerges, which can be traced from the Com
mission's original designation order to our recent requests for additional information. In
Fidelity Television, Inc. v. FCC, 515 F2d 684, 705 [34 RR 2d 419] (DC Cir. 1975), the court
indicated that the Commission does not have to replace an average broadcaster with a "nothing"
challenger. At this point w~ are not prepared to dec.1are Metro a II nothing II applicant; however,
in Merrimack .Valley Broadcasting, Inc. 55 RR 2d 23, 25 (1983), the Commission indicated that
an issue should be added when an applicant demonstrates a "pattern of carelessness or inatten
tiveness." We will therefore add issue 2(b) to permit full exploration of this matter. See also
Bay Television, Inc., supra; Broadcast Communications, Inc •• 93 FCC 2d 1162, at para. 25 {53
RR 2d 805J (Rev. Bd. 1983), affirmed on this point, para. 3, FCC 84-99, released March 20.
1984; Minority Broadcasters of East St. Louis, Inc. FCC 84-45 [56 RR 2d 2751 released June
15, 1984.

9. Accordingly, it is ordered, that the motion to reopen the record and enlarge issues, filed
November 2, 1983 by Metro Broadcasting is granted to the extent indicated above; that its
petition for leave to amend and amendment filed January 10, 1984, are dismissed as moot; and
that the issues in this proceeding are enlarged by the addition of the following issues:

2(a). To determine whether Mid-Ohio Communications, Inc. violated §l. 65 of
the Commission's rules by failing to report the changed employment status of
Richard P. Nourse, or during the hearing misrepresented the facts regarding
his employment plans, and the effect thereof on Mid-Ohio's basic or comparative
q ualifications.

2(b). To determine whether Metro Broadcasting, Inc. failed to submit complete
and accurate information regarding its corporate documents. stock ownership, and
financial qualifications in violation of the Commission's filing, reporting and candor
requirements, and the effect thereof on Metro's basic or comparative qualifications.

•

•

•

•

•
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OSWEGO B /CASTING AND COMMUNICATIONS INC.

10. It is further ordered, that the burden of proceeding with thE: introduction of the
evidence on issue 2(a) shall be on Metro Broadcaating: that the burden of proceeding on
issue 2(b) shall be on Mid-Ohio Communications: that the burden of proof on issue Z(a) shall
be on Mid-Ohio Communications, and the burden of proof on issue Z(b) shall be upon Metro
Broadcasting; and that the proceeding is remanded to the presiding Administrative Law Judge
for the production of evidence on the iSSUeS specified above and for the preparation of a
Supplemental Initial Decision.

MM
FCC 84-259

95238

•
In re Applications of

OSWEGO B/CASTING AND COMMUNICATIONS, INC.
Ithaca, New York

Craig Fox. P. Rydell, et al., dba
ITHACA TV ASSOCIATES
Ithaca, New York

For Construction Permit

)
)
) MM Docket No. 83-474
) FUe No. BPCT-82031ZKF
)
)
) MM Docket No. 83-475
) FUe No. BPCT-8Z0510KZ
)
)

•

•

•

Adopted: June 13, 1984
Released: June 18, 1984

[J51: 2451 Disqualification of presiding judge.

An applicant's contention that an administrative
law judge's rulings, which were consistently in
favor of the applicant's opponent and which were
in several instances contrary to the position taken
by the Bureau. indicated a pattern of biaa against
the applicant requiring disqualification of the judge
was without merit. Nor did the allegation ~hat the
rulings contained clear errors of fact and law re-

. quire disqualification, since any errors in the
judge's ruling could be corrected on appeal.
Oswego B/casting and Communications, Inc., 56
RR Zd 241 119841.

MEMORANDUM OPINION AND ORDER

By the Commission:

1. This proceeding involves two mutually exclusive applications for a new television station in
Ithaca, New York. At a prehearing conference held on May 1. 1984 the Presiding Administrative
Law Judge denied a request, filed April 23, 1984, by counsel for Oswego Broadcasting and Com
munications. Inc. (Oswego) that he disqualify himself from this proceeding in accordance with
§l. 245 of the Commission's rules. !I Oswego excepted to the rulinll. and !,llrSUant to §l. 245(b) (4)
of the Commission's rules, Judge Chachkin certified the question of disqualification to the Com
mission and suspended the hearing pending a ruling on the question by the Commission. ~/

2. Oswego argues that the Presiding Judge is biased against Oswego. In support of its claim
of personal bias, Oswego relies essentially on three interlocutory rulings issued by the Adminis
trative Law Judge. The first ruling complained of is Judge Chachkin's September 20. 1983
Memorandum Opinion and Order (FCC 83M-3304, released September 21, 1983). Therein, the
Judge rescinded an earlier Order (FCC 83M-2889, released August 25, 1983) which had approved

11 The ruling was confirmed in an Order, FCC 84M-2131, released May 3, 1984.

21 Order, FCC 84M-2181, released May 8, 1984.

Copyright C 1984. PIke and Fiecher. Inc.
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FCC DOCKET SHEET

REGARDING THE APPUCATION OF

METRO BROADCASTING, INC.

EXHIBITD
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(PM) RJ"'n DOCKET BRANCH - FEDERAL COMMUNICATIONS COMMISSION

DOCKE~C 82-283 METRO BROADCASTING, INC.
FACILITIESNUMBE _ • ___

~~~.ER.8PH:7909. Westerville, Ohio
O~.ItATING •••U ••TKa

.~
CALL ""H.#280
LETTER NEW 03.9MHz
REPORT

Cons. with Docket 82-282. ~RP:NUMBER
APPEAL 2kW H&V



FOR ENTRIES AFTER 5-20-82 SEE BC 82-282

9-06-83 - I.D. adopted by Judge Conlin GRANTING the appln. of Metro
(BC 82-283). (FCC 83D-53) Rei 9-16-83 Exeptions Due
10-17-83

6-24-85-M 0 & 0 adopted by,Judge Conlin directing that
the Joint Request for approval of agreement filed
on 12-20-84, as modified by1the supplement theret
filed on 6-19-85, IS GRANTED; the modified agreem nt
IS APPROVED; and the application of Metro Broadca ting,
Inc. IS DISMISSED with prejudice, Re1. 6-26-85
FCC 85M-26l8 (5687) weg

ACTION

9-6-83 G~NTED

6-24-85 DIS~lISSED WITH PP..EJ.

"RNT-nOI

."".CTIY.
DATE



OWNERSHIP REPORT

OF

M.M. GROUP, INC.

(FILED MAY 9, 1990)

EXHIBIT E



(/ ') RECEIVED

MAY 9 - 1990

MlCBABL H. BA.DBR
WILLUX J. BYBNBS
JOHN CmOLBlt
JAMBS B. DUNSTAN
JOHN WBLLS KINo
TBBODOItB D. KlLUlBR
PA.TBlCB A. LYONS
MARy A. MCRBYNOLDS
DAVID O. O'NBIL
JOHN M. PBLJlBY

KBNNBTB A. Cox
Comr":L

LAw 01l'1I':ICES

HALEY, BADER & POTTS
SUITE 600

2000 M STRBBT, N.W.

WASH:INGTON, D.C. 20036-3374

(202) 331-0606

TBLBCOPIBR (202) 296-8679

May 9, 1990

Federal Communicaliona Commiulon

WI~.P.'~~
RICHAltD M. RIBHL
LItE W. SHUBBBT
HENRY A. SOLOMON
RICHAltD H. STRODBL
MARY PRICE TA.YLOR
JAMBS M. TOWABNYCKY
KA.THLBEN VICTORY
MBLODIB A. VIRTUB

LARRY D. SUXMBRVILLB
B-aADCAft AJrALYft

ANDREW O. HA.LJtY
11904-19881

Ms. Donna R. Searcy
Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, DC 20554

Re: Ownership Report
Radio Stations WNRE (AM) & WTLT-FM
Circleville,~

Dear Ms. Searcy:

Transmitted herewith, on behalf of M.M. Group,
Inc., is an Ownership Report (FCC Form 323) to reflect the
assignment of licenses of Radio stations WNRE(AM) and WTLT-
PM, Circleville, Ohio.

Should further informa
this matter, kindly communicate

Enclosure

LWSjblr


